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May 4, 2011
MEMORANDUM
TO: Patricia Carmona
Chief Compliance Officer
Joseph F. Stoltz
Assistant Staff Director
Audit Division

THROUGH: Alec Palmer
Acting Staff Director

FROM: Christopher Hughey
Acting General Counsel
Lawrence L. Calvert, Jr.
Associate General Couns

General Law and Advice

Lorenzo Holloway 47__—

Assistant General Counsel
Public Finance and Audit Advice

Albent Veldhyzen 4 1 40 av

Attomey

Margaret J. Forman > 3—-‘5‘
Attomey

SUBJECT: Interim Audit Report on The Legacy Politica] Action Committee (LRA # 815)

1. INTRODUCTION

The Office of General Counsel (“OGC”) has reviewed the Interim Audit Report
(“Proposed Report™) on The Legacy Political Action Committee (“LCP” or “Committec””). We
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concur with Finding I in the Proposed Report (Misstatement of Financial Activity). [n its cover
memorandur, the Audit Division requested a legal analysis of Fmdmg 2 (Failure tp File Netices
and Properly Disclose Independent Expenditures). We analyze this issue below.' If you have
any questions, please contact Margaret J. Forman, the attomey assigned 1o this audit.

II. BACKGROUND

LCP made expenditures for fundraising letters, many of which also included express
advocacy. LCP originally categorized these expenditures as operating expenditures. After
receiving notices fram the Reparis Analysis Divisian (“RAD"™), LCP agreed that a niumber of its
fundraising lettors alsa included express sdvocncy. RAD advised LCP it shanld amend its
reporte to disclose communications containing express advocacy as independent expenditures.
LCP admitted, after discussions with RAD, that the fundraising letters “included content which
contained some words of express advocacy,” ETEXT ATTACHMENT, Dec. 18, 2008 (FEC
Image #28935204775). LCP then disclosed over $1 million in independent expenditures on
Schedule E of its amended repors, and filed some, but not all, of the 24/48-hour notices. Audit’s
review determimed that some of the letters disclossd as independent expenditures in the amended
reponts contained express advetacy and should also iiave been tinzely disziosed through 24/48-
hour noticas. Audit determminad, howaver, thst mshy of the lettens distloeed as. mdepcndenl
expenditures in the antended reports dié nat, in faet, contain express adva'cncy Audit’s review
also revealed that LCP reported the independent sxpanditures when the invoices were paitl,
rather than when the matarials ware disseminated. The draft interim audit report recommends
that LCP provide evidence demanstrating that the disbursements were not independent
expenditures and therefore did not require 24/48-hour notices, and submit and implement revised
procedures for reporting independent expenditures and tracking dissemination dates for
independent expenditures to ensure timely filing of 24/48-hour noticcs.

Though LCP ultimately admitted that some of the fundruising letters inclodod express
advacacy, LCP &ivarmeil two mbin rausons why it believal thiese fandmising kettess sheuid not
be caregoriced ds indepsndent expenditures: 1) Characteriaing the mailings ns independent
expenditures “has the effect of greatly overstating and inflating the actual funds used by the
organization to influence the election by express advocacy;” 2) It also has the effect of
“misleading the public into thinking that this type of committee is making significant fulfillment
expenditures when in fact all of the funds in the mailing program are simply being used for
fundraising™ /4

} Audit stff determined that, of the 31,159,647 LCP disclosed ss independent expenditures in its amended

reports, only $390,626 of these expendnure.s "appcared 1o mect the definition of independent expenditures and
comumed llnguage expressly.adyocating the. on.or.defeatjof 8 clearly identified candidate.” Draft Intmm
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HI. ANALYSIS

First, we will examine whether fundraising lettets can be independent
expenditures as a matter of law. Second, we will examine the letters through a general
discussion to determine whether the costs for those letters are independent expenditures.
Third, we will advise the auditors as to whether the independetit experrditures are
corructly repurted a8 Yeing made for the 2008 gwvnerul election.

A. Famiraiting Cosrsnunicaions ws Indepentinng K'npmn ditores

The Commission hes found that fundrsising solicitations containing =xpress advocacy
should be reported as independent expenditures. In MUR 5809, the Christian Voter Project
(“CVP") failad to file independerit expenditure netices for the casts of fundraising letters that
expressly advocated the election/defeat of candidates. The Commission found reason to believe
that CVP’s failure to file independent expenditure notices violated the Act, and accepted a
conciliation agreement with the committes based on that violation. In MUR 5518 (Hawali
Demaratic Party), & purty communioation conesined ut loust three messages: an luvitation te
precinct meetings, exprews advesaoy of the defemt of s cleatly identified Federal camdidie, und &
fumimiging syneml. Tha OffEm of Garmian! Cansee] cuscluind tie cmnutmrcatinn should have
been repmitad eithor as an indepamdont cxpundiners or a5 faderal alontian sntivity, and
recammended reasan to believa Sindings. The Conmninsian nyjeciad aur reccmmondation, ot on
gmmds thag solicitations could not he independent expenditures hut an grounds that invitations -
to precinct meetings permitted treatment as a federallmn-fedu-al allocated administrative
expense under the exception to the definition of federal election activity for costs of local
politica) comvemions, 2 U.S.C. § 433(20)}B){ii)). In particulay, Comumissioners von Spakovsky
and Weintraub statod in their Statenent of Reasons that “*had this invitslen been rmailed more
broedly tian it wae, and in sal¥iciont warsbess w mise quostions Foout wikither It ws u bore fide
invitatiyn, or if it wan reflly just a Raudruisiiy o7 Wwennoy piae tnmquarsding =s an invitiion,
thia wuid be 8 difisemt case.” MUR 5518 (Hawaii Democmtic Palyj, Statmn mt ofﬁmmp-of
Commeissiansrs Hans A. von Sprkovsiy and Ellm L. Weinbyml, 8 3 (Felu, 23, 2007); ¢/ ¥TURa
5511 and 5§25 (Swift Boat Veterans for Truth) (fnedrsiaing selicitations cantaining exprass
advocucy were expanditures that counted towards arganization's threshald for po! iticad
committce smus) .
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B. Detailed Information Regarding Fundralsing

This Office has reviewed the 60 types of fundraising letters mailed by LCP, which form
the basis for Audit’s ﬁndu;g that the Committee failed to file notices and properly disclose
independent expenditures.” We will first discuss the fundraising letiers that we conclude contain
express advocacy. We then mll discuss why we do rot conclude that the remaining ﬁmdms:ng
letters were capress advocacy.! We generally sgres with the auditors’ finding. In our review uf
the 60 fundraising lotters, however, we have detesminesd thit somie additional letters also
inciodnd exmrass Kivomacy aiml shauld therefors ainss bmos repariied as indegrmmiient roomaditumes,
as discussed below.

1. Fundraising Letters That Contsin Express Advocacy

We conclude that Letters 6, 11, 18-24, 26-41, 43-47, 49-53, 55-60 contain express
advocacy pursuant to section 100.22(a). The language from Lexiers 6, 11, 18-20, 22-23, 26-36,
39-41, 43-47, 49-53, 56-60 included phrases such as “help elect John McCain,” “make sure John
McCain is elocted in Mowember,” “"Vute John McCain!” “help stop Hiflary Clinton," snd “Johw
MoCain for Psedidont!™ An nderendent expenditure i a non-coondihated axpenditore for a
communicntion that expressly advocasoe the electian ar difeat nf s ciserly idmtified omndidate.’
2US.C. §431(17); 31 CFR. § 100.16c). A commuisicetion that “expramsly advocates”
includes tanguege surh as “vote for the Prexident,” “resniect your Congreseman,” “defeat,” or
other wonds, which in centext, can haxe no other reasonable meaning than to wrge the slection or
defeat of one or more clearly identified candidates, 11 CFR § 100.22(a); see Buckley v. Valeo,
424 U.S. 1, 44 1n.52 (1976).

Sowe of these solicitations {(uchuded phiuses that were murgisially lcss direct than “Vote
for Jolmn McCain" but #ld not changs the “‘essenfial meture” of the leiters. FEC v. MCFL,
479 U.S. 238, 239 (1986); sve Letters 21, 24, 37, 38 and 55. For example, some of the letters
emphasize the importance of the reader's participation in putting John McCain in the White
House. One axample is Lattar 38, which sdka Sor the rooipient's ¥00% commitmant “for Jehn
McCain to achieve vistory ... ...and to ensure that he has a Republican Con to enacs his
agenda.” The letter also asks for "WHATEVER IS YOUR 100% CO! TO
PUTTING.JOHN MCCAIN, A TRUE AMERICAN HERO, IN THE WHITE HOUSE.” In both
of these examipies, (e words ave less margimlly direct than “'Vote for John McCain,” but the
esgential nature of this letter is the same.

‘ Inadditiontotbe60typuofﬁmdn‘nin;lmLCPdcvebpedamﬂamubpemume“JOHN
MCCAIN FOR PRESIDENT,” which is express advocacy pursuant to 11 C.F.R. § 100.22(a). We do not know how
LCP used this carrier envelope. Ifthis carricr envelope sccompanied sny of the fundrsising letters that we are
concluding do not contain express advocacy, owr conclusion would change for these fimdraising letters.

s We bave no information that the communications wére coordinated with any candidate.
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Letter 21 contains “an official Republican Presidential Elections Committee Petition of
Support to Senator John McCain and the Republican Party.” The letter states, "so much is at
stake , . . the fate of the White House, the fate of Republican ideals and the fate of Americz. ..
And that's why I need you to rush your generous $150 contribution along with your signed
Petition of Support.” The Petition of Support states, *1, the undersigned, as a citizen of tlic
United States of Americs, do hereby petition and notify you that I suppoit you, your strong,
principled lendersidp and candideey for the White Houss.” The solicitation sentle thw racipient
an Amarican flag, and asks the recipient ta “keep the Amorican flag I vest you ks a remindar of
how aritical your suppnrt for the Repuhlican Paxty and Ropubiican Presidavisl csndidage Julm
McCain is to the future of our country.” Tha sentenos informs the teader that their “support” for
McCain is “critical to the future of our country.” A message aalling an the reader or listener to
“support” a candidate qualifics as express advocacy pursuant to section 100.22(s).

Some letters ask for the reader 1 cust a-ballot or pledge to vote for John McCain. Letter
24 aske, "Do you: suppert Joht McCain to tee Hve iiext Prusident of tire United States?” The letter
goes on to declare, "I certainly hope you said 'YES!"™ It also asks, "Will you help me work to
elect Senater John McCain and keep the White House in Republiesn hends?” The fetver says, "
am counting on ymur vota fo shnw our Fezpublitun leadssrs that R.P.E.C. moniiers are suinding
behind Juhn McCéig." The aninal “bellat,” ia the Republican Prasidantial Electisns Cammitiec
2008 Ballot, nat the Election Dgy ballot. The recipisat is izttructed to indicate their choice by
cherking “yies” or “no.” The recipiant is also asked to make a contribution, and “to cheok all that
apply, " which includes a space to check that the R.P.E.C. Ballot Completed, and also & separate
space to check that a contribution is enclosed, The line “I am counting on your vote” refers to
the “ballot” attached to the letter, not the actual presidential election, and therefore does not
comtitute express advocacy. But Letter 24 also contains the phrase: “Wii1 you help me o work
to elret Senator Johm McCain and keep the White House in Republicin hands?” followed by @i
phrase, “or wiil you ellow Baruck Qbama ami Kilinry Clisitan to impose their owdical mcialint
valom on yoa and yoor famdly?” Posed in snefi 8 mauner, tie pimase “will you imlp ma womk to
eloet Stmator Inker MeCain™ tecomes an amyranl to “help me to work to elent™ McCain in the
form of a rhetorinal question. An appaeal ta “*help work to elact” a elearly identified anadidate io
expuess advanacy jursuant to secticn [00.22(s).

Letter 37 containg a pledge to vote in the election and an optional question as to whether
the recipitest will vote for Johtr McCein or Barack Obama. The letter siaten, "Unlesd you went
Barack Obtmma te Ye 1inging u viotory speedit an November 4th, nur Republica tickst nweds
your votr." Thin is cssentially she seme as saying, "Vote for the Republican nominees." "Vote
for” is one of the action phrases in section 100,22(a), and the candidates opposed and supported
are clearly idantified. Thuwa, lctter 37 centnins exprass advonney and is an indepandent
expenditure.

Letter 55 alsa containg express advacacy pursuant te section 100.22¢g). Letter 55
includes the following: “You aan be that Loys! Friend by sending your generous contribution of
$100 to the Republican Presidential Elections Commilitee ta support in the fight te ¢nsure: that
John McCain is the next President of the United States of America.” By explicitly asking the
reader to take action “to ensure that John McCain is the next President of the United States of
America,” the commurication contains express advocacy as defined in 11 C.F.R. § 100.22(a).
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We also conclude that Letters 9, 42 and 48 contain express advocacy pursuant to section
100.22(b). An erlvertisentent satisfies tha requiremers for expresa ndvocacy pursuant to the
Commissian’s regulations at 11 C.F.R. § 100.22(b) if, when taken as a whole and with limited
reference to axternal events such as the proximity to the election, it could enly be interpreted by
a reasonable person as centaining advocacy of the election or defeat of one er more clearly
identified candidates because (1) the electoral portion is unmistakable, unambiguous, and
suggestive of only one meaning and (2) reasonable minds coald not differ as to whether it
encotirages actions to clect or defeat the clearly identified camdidéites or encourages some other
kind of action. In Letters 8, 14, 42 and 48, there is an electoral portion that makes a specific
referzace W the 2008 electinn so the oiectural pertinn is wnmistaimble, nonmbiguous, and
suggeativn of only one meaning. Additionally, each of these letters enepuragos actiasns ta elnct
or daieat ane er mare clearly idmtified aandidaies.

Letter 9 references a "2008 Election fight to keep Barack Obama out of the Oval Office"
and urges the reader to "[s]tand up for John McCain." The electoral portion is unmistakable and
unambiguous; there is a reference to a "2008 Election fight to keep Barack Obama out of the
Oval Office.” 1t is suggestive of only one meaning -- an attempt to defeat Barack Obarma ("keep
Barack Obama out of the Oval Office") and elect John McCain. The action encouraged is for the
voter lo semd money, but the idea ia to cend money to be used to advocate the election of John
McCain and dn: defeat of Zfomck Ohums. Reforencns te money being waed gmminally in House
and Senate races aould arguahly permit allacation of thie piece betwarn thosa parta that are
independent expenditures on behalf of McCain and the generic messages pmsvant to
11 C.FR § 106.1. See AO 2010-10 (National Right te Life PAC).

In Letter 42, the reader is asked to "stand[ ] with John McCain" and to “help stop Barack
Obama." This provides an unambiguous reference to the election. 11 C.F.R. § 150.22(b)(1).
The specific way readers are told they can "help stop Barack Obama" is by "rush{ing] your
generous contribution today" to Legacy PAC, which the letter says in almost as many words will
be used for that pepose ("Please rush yvur generous contribution 1oday to help stop Darack
Obama.") Reasonable minss cunimot differ tiiat om ity ibee, tite aotiv salled for is an action to
help defeat Obama by asnding mbmney to Legay PAC. 11 C.F.R. § 100.22(b)(2).

Letter 48 states, “every doilar [ raise detween now and efection day 2008 wiil go to heip
expose Hillary Clinton's critical threat to your future and your beliefs." It concludes by stating,
"Please don't fail me in this crisis. 1 am counting on you to help me stop Hillary Clinton!” Prior
to the "please don't fail me" appeal, there are a misimum of 12 separate referenoes to the
election, including to "the exttaordmary danger America faces if Hillary Clinton is elected
president," "overy dollar 1 raise beterosn mow ard electlon Uuy 2008 will go to help expose
Hﬂlary Clinton's critical throat to your future and bellefs,” and the noud to usake sure "during the
comixg oleativn” that "evary Amerioun knowe what you ksow — Hillary Clindon is a dargerous,
far-ieft iibesni posing as n moderate just to goi elevied." Givea these unmistakebie end
unenibigtoun reforaress to the jresidential siectina and the dangers af elncting Killary Clioton
presidunt, 1masomabin peeple cannnt disngree that an appnai to "help me stop Hillary Clintan" is
an appeal to trice actian @ help Michsal Reagan stop Hillary Clinton from being elected
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President --specifically, by sending money to the Legacy PAC that will be used to oppose her
candidecy.

For these reasons, we conclude that the appropriate 24- and 48- hour notices should have
been filed for independent expenditures associated with the specific letters referenced. We
recommend that the auditors modify their finding in accordance with our conclusion,

2. Fundraising Letters That Do Not Contain Express Advocacy

We conclude that Letters 1-5, 7-8, 10, 12-17, 25 and 58 do not eontain express advocacy.
Some of the letters simply do not contain elements of express advocacy. Many of the letters
contain some elements of expresa advncacy, but not all that ate required uadar sectiony 10).22(a}
or 100.22(b).

Some letters simply do not contain any elements of express advocacy and therefore do
not constitute independent expenditures. One example of such a letter is Letter 14, “Ten-Day
Strategy Initiative.” In this letter, dated and mailed after the election, the recipient is asked to
make a contribution 1o pay down the debt of the Republican Presidential Elections Committee.
Letter 14 does not meot ke roquiremonts of an independent expenditures pursuant to
2 U.S.C. § 431(17) because it dues not referonce a clearly identifiod candidate.

Axotker exranple is Latter 4, which includes a Repnblient Presidontial Eleationn
Cammittee Pledge of Commitment. In this letter, the recipient in asked o “[p]roudly sign the
enclosed Republican Presidential Elections Committee Pledge of Commitment to show the
Democrats that loyal, patriotic Republicans will never give up the battle for our values and
principles.” The communication does not meet the requirements of an independent expenditures
pursuant to 2 U.S.C. § 431(17) because it does not reference a clearly identified candidate.

Many of the letters eontain some elements of exprass advocuoy, but not all that are
required ereder sections 100.22(a) or 100.22(b). An exartiile of & lotter that conains vome, but
not all aof iize elements of express advacacy is Letter 25. In Letior 25, the mtipient is asieed “{i}f
Election 2008 were held right now, would you vete for John McCain as your next president?”
The letter asks the recipient to return the Registered Sexspling Survey and to include a geserous
contribution. It says, “During this critical time, I reed every tool I can possibly get te ensure that
we keep the White House under Republican control.” Letter 25 does not contain the elements of
express advocacy pursuant to section 100.22(a) because it does not uses phrases urging the
recipient to vote for or against any clearly identified candidate, and, while it identifies Joha
McCain as a candidate for Presitent, it does not urge the recipient to vote for or against him.
Rather, it simply has 2 ene-guestion suevey, if the elestion were held today, would the recipient
“yes,” vore for John McCain, “no,"sot vute for Jofm MeCaln, or is the recipiont nut sure? Letter
25 daes contain a referencc te “Election 2008 anr therefore contzins at ieust sorce eleetoral
elemymt, waeier serition 100.22(b). But Letter 25 fhils the second prong of suction 166.22(h)
because it dons not enennmge actions tn eleet nr defeat any clearly identified candidatcs. The
closest Letter 25 cames %o eacauraging acfions fo elect any ofemly identiftsd candidates is @
phrass that states that “[dJuring this critical time, I need every tool I can pessibly get to ensure
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that we keep the White House ynder Republican control.” We conclude that Letter 25 fails to
meet the reqnireraents for exproas ndvaeecy in sections 100.22(a) or 100.22(b).

Another example is Letter 12, which says "You must know what is at stake if Barack
Obama succeeds in taking the White House on November 4™, 2008." And: *I want you to know
what is at stake if you and I do not succeed in putting John McCam in the White House on
November 4th, 2008." It also says “Please help me get out the truth, Do not allow Barack
Obama to succeed in pulling the wool over the people’s eyes and stealing the presidency.™ The
reply fonn states “I know what is at stake. I wiHl not allow the Deraoeratic National Congmittee,
the Obama campaig: and the iberal media to succeed th taking the White Houue, raising taxes,
cutting defense ad intelligmnee, aud soaializing meditine. In thie final push far victory, I am
rughing my gencraus confribatioa of ....” Letter 12 contains an elcctoral pertion, in that it
references the 2008 general elaction. The call to “halp me get out the truth,” and “{d]o aot allow
Baracit Qbama to succeed in pulling the wool over the people’s eyes...” however, is subject to
different interpretations. It could advocate the reader to vote against him. It could, however,
encourage the reader to not allow him to succeed with lies and misrepresentations, such that, if
he wins, he wins honestly. We conclude that Letter 12 fails to meet the requirements for express
advocacy in sections 100.22{a) or 100.22(b).

Similmly, Letier 54 agks “Will you proudty cast vour baliet to make John McCuin your
presidant?” The acttiad ballot is the Rupublican Presidential Elections Committee Republican
National Convention Ballot, not an actual ballot for Election Day. And the reply form says: “To
help in the fight to make John McCain the next President of the United States, I am casting my
vote with kim and with the Republican Presidential Elections Commiittee and sending a
contribution of....” Letter 54 also states: “If you, like me, want a man of courage, conviction,
integrity and deep faith in the White House, then 1 am asking you to give everything you can to
the fight — just as John McCain always does. Please do everything you can to ensure this battle
is won.” This language is a very close call, but we would as & mtateer of discretion recommend
that Letter 54 1ot be subject to reporting as an independent expendituru.

For these tzasors, we conclude that 18y 24- and 48- hour notices sacald heve peen fiied
for independent expendituras associnted with Fiemdmiaing Lettors 1-5, 7-8, 10, 12-17, 25 and 54,
We pecomenend thet the auditars awadify their finding in accordenoe with ot conclusion.

C. Reporting of Independent Expenditures

L.CP aggregated and reported all of the independent expenditures #s being made for the
general efection. Additionaily, Audit’s and RAD"'s aggregation of the indepeadent expendituios
also were based on a general clection timeframe. Some of the letters described above, however,
occasionally reforence the Regmiblinen National Cemvention, as well as Barack Obama and
Hillary Clinton, both candidates for the Democratic presidential nomination. Audit has asked for
our guidance as to whathor LCP's, Audii's and B.AD’s aggregasian: and repatting of the
independant expouditures bexed an the gemeral afattion was correat. Our concinrinn is that ths
approach is corroct — each of the ket constituting independant expenditnres are primmrity
focused on vaking Jokn McCain into the office of President for the General Blection. See
2U.8.C. § 434(); 11 CFR. § 104.4(b); AO 2003-40 (aggregation of independent expenditures
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for 48-hour notices are with respect to a given election). We note that some of these letters
specifically advocats the reader to “stop Hillary.” Evan these letters, in context, appesnr to be
focused on stopping Hillary and other Dercocrats ftom winning the presidency in the general
clection, not their party’s nomination.
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